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Allegation Of Fake Arb. Signature Revives Chili's Wage Suit
By Grace Elletson

Law360 (May 31, 2022, 4:31 PM EDT) -- A lower court should not have tossed a suit filed by a former Chili's server alleging the company
underpaid workers, a Second Circuit panel said Tuesday, ruling that the lower court should have taken the employee's allegation that her
signature was faked on an arbitration agreement more seriously.

 
In a unanimous, unpublished opinion, the panel revived Savannah Barrows' suit against Brinker Restaurant Corp., which owns Chili's Grill
and Bar. The panel said the former server did present enough evidence through her declaration denying she ever signed an arbitration
agreement with the company to move her suit forward, despite the lower court's concern that Barrows' testimony alone could not survive
Chili's bid to compel arbitration and summary judgment.
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A Second Circuit panel unanimously decided to revive a suit from a former server for Chili's who accused the restaurant of violating the Fair Labor
Standards Act and New York labor law. (AP Photo/Rogelio V. Solis)

"In specific and exacting terms, and under penalty of perjury, she categorically denied ever completing any electronic paperwork," the
panel said. "This detailed accounting, submitted under oath, is surely 'some evidence' that she did not agree to arbitration."

 
Barrows first sued Brinker in 2019, alleging the company violated the Fair Labor Standards Act and New York labor law. The proposed
class action alleged the restaurant chain failed to pay workers the minimum wage and withheld tips by automatically charging customers
a gratuity that was not passed down to workers. Barrows said she worked for a Chili's location in Liverpool, New York, from 2015 to 2019.

 
Brinker moved to dismiss the suit and to compel arbitration, a request that was granted in February. The company said Barrows had
signed an arbitration agreement barring her from pursuing class action litigation against Brinker and presented documents to the court
with her electronic signature on them, according to the panel's order.

 
The company also provided records showing that Barrows worked at the Chili's location the day the documents were signed on a
computer with an IP address tied to the restaurant, the panel said. Brinker also provided declarations from managers who said that

https://assets.law360news.com/1498000/1498224/1498000149822421606.pdf


6/2/22, 11:41 AM Allegation Of Fake Arb. Signature Revives Chili's Wage Suit - Law360

https://www.law360.com/employment-authority/articles/1498224/print?section=employment-authority/discrimination 3/4

workers were given temporary passwords made up of their personal information — work location state, birth month, birth year and the
last four digits of their Social Security number — in order to log on to the hosting site to sign the agreements.

The Liverpool location's general manager also provided a declaration stating that neither he nor any other manager signed employee
hiring documents for them, the panel said.

But Barrows delivered a declaration to the court "adamantly" denying ever having completed electronic paperwork when she was hired;
she said she completed everything by hand, the panel said. She also denied ever using a computer at the Chili's location, nor did she ever
access training or new-hire material online, according to the order.

The panel said Barrows provided some evidence — her declaration — to substantiate her denial, evidence that the lower court incorrectly
discounted. Barrows did not merely say she didn't recall signing an agreement; she denied it, and her declaration is not contradicted by
any of the evidence Brinker put forward, the panel said.

While a manager testified that an employee can securely access their employment documents online through a password made up of
their personal information, this information could be found on hiring forms by a manager who could easily use the information to sign a
document for an employee, the panel said.

The IP address evidence "proves much less than Brinker suggests," the panel said. The judges said that the agreement was signed on a
device Brinker owned, which could mean that a manager had signed the document instead of Barrows herself.

The company was also able to issue a hand-signed arbitration agreement for another employee, but not for Barrows, further casting
doubt that she personally signed an agreement, the panel said.

Because Barrows has put forward a triable issue of fact concerning the authenticity of her signature on the agreement, the panel said the
case should be reinstated and remanded to the lower court to proceed accordingly.

James Emmet Murphy of Virginia & Ambinder LLP, who represents Barrows, told Law360 on Tuesday that his team is pleased the court
found that, at minimum, an arbitration agreement can only be enforceable if a worker actually agreed to it. 

"All too often employers are able to prevent workers from vindicating their rights through the use of mandatory arbitration agreements
that workers do not understand, assent to nor are even aware of," Murphy said.

Counsel for Brinker did not immediately respond to a request for comment, nor did a Brinker or Chili's spokesperson. 

U.S. Circuit Judges Guido Calabresi, Gerard E. Lynch and Raymond J. Lohier Jr. sat on the panel.

Barrows is represented by James Emmet Murphy and Michele A. Moreno of Virginia & Ambinder LLP.

Brinker is represented by Kristi Rich Winters of Jackson Lewis PC.

The case is Barrows v. Brinker Restaurant Corp., case number 21-606, in the U.S. Court of Appeals for the Second Circuit.

--Editing by Nick Petruncio.

Update: This story has been updated with a comment from Murphy. 
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