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Amazon Trims But Can't Escape Mistaken Military
Leave Suit
By Irene Spezzamonte

Law360 (August 22, 2022, 4:01 PM EDT) -- A New York federal judge said Amazon cannot dodge a
former employee's paid military leave suit, axing two relief claims but saying the reservist supported
her claim that the online retail giant treated military leave differently from other paid leaves.

 
On Friday, U.S. District Judge Nicholas G. Garaufis denied Amazon's bid to dismiss Caonaissa Won's
proposed class action, saying the reservist made a plausible comparison between jury duty and
military leave because, in both cases, employees don't know when they will be out of work.
However, Judge Garaufis axed two defendants from the suit, saying Won didn't show that they had
any influence on her employment and her injunctive and declaratory relief claims.

 
"Military leave is compulsory in the way described by Won because 'guardsmen have no individual
voice in selecting the weeks they will be on active duty,' rather, '[m]ilitary superiors set the time for
training which is both compulsory and short,'" Judge Garaufis said.

 
Amazon argued in December 2021 that military leave under the Uniformed Services Employment
and Reemployment Rights Act is not comparable to other leave such as jury duty. Military leave is a
consequence of an employee's voluntary action as opposed to an individual's jury duty mandatory
obligation, and the two leaves' durations are different, Amazon said.

 
But Judge Garaufis disagreed with the company Friday, saying that Amazon "commits a linguistic
misstep" by comparing frequency and duration.

 
"Nothing in USERRA says that employers must provide equal treatment unless a service member
serves too much," Judge Garaufis said. "Moreover, even if military leave sometimes did stretch for
an extended period, the same could be said for jury service."

 
Judge Garaufis also turned down Amazon's argument that jury duty and military leave are different
because the latter is voluntary, saying "the voluntariness factor is meant to trigger an evaluation of
whether an employee has control over when to take their leave, not whether the employee has
control over their status as a reservist."

 
An opposite ruling would penalize service members for joining the military, going against USERRA's
purpose, and a jury or summary judgment bid would determine in full whether the two leaves are
comparable, Judge Garaufis said.

 
The judge also rejected Amazon's argument that he should dismiss the suit because Won committed
claim-splitting, saying the reservist's June 2020 lawsuit claimed that the company failed to
reemploy her after Won's military leave and was based on a different set of facts than the
underlying matter.

 
However, Judge Garaufis agreed to dismiss Amazon.com Inc. and Amazon.com Sales Inc. from the
defendants' pool because Won failed to adequately plead that the two entities had any authority
over her employment.

 
Although the parties didn't argue over Won's injunctive and declaratory relief claims, Judge Garaufis
independently dismissed them without prejudice, saying that because she is no longer an Amazon
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employee, there is a chance she might not be injured by the company's policy in the future.

The dispute stemmed from a lawsuit Won filed in May 2021, accusing Amazon of violating USERRA
by not providing short-term paid leave for her military service to the same extent that it provides
other leave. Won is seeking to represent an estimated 8,000 people dating back to October 2014.

Michael Joseph Scimone of Outten and Golden LLP, who represents Won, said Monday he was
pleased with the decision, which "points the way forward in this emerging area of law."

"We look forward to continuing to fight for equal employment benefits for the men and women who
serve in our nation's armed forces," Scimone said.

Representatives for Amazon did not immediately respond to a request for comment Monday.

Won is represented by LaDonna Lusher and Alanna Rose Sakovits of Virginia & Ambinder LLP and
Michael Joseph Scimone of Outten and Golden LLP.

Amazon is represented by Brian Alan Richman, Gabrielle Frances Levin, Jason Schwartz and Lauren
Jill Elliot of Gibson Dunn & Crutcher LLP.

The case is Won et al. v. Amazon.com Inc. et al., case number 1:21-cv-02867, in the U.S. District
Court for the Eastern District of New York.

–Additional reporting by Grace Elletson. Editing by Emma Brauer.
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